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Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 DI ANE S. SYKES, J. This is a challenge to a
conviction for first-degree reckless injury in a "shaken baby"
case. The defendant, Stephen L. Jensen, does not deny that he
vigorously shook his ten-week-old son, causing him to sustain
severe and permanent disabilities. Rather, he argues that he is
only guilty of second-degree reckless injury because the State
did not prove the "utter disregard for human life" elenent of
first degree reckless injury. Ws. Stat. § 940.23(1) (1993-94)%.

12 Jensen argues that in order to prove utter

disregard,” the State nust denonstrate his subjective awareness

! Unless otherwise noted, all further references to the
Wsconsin Statutes are to the 1993-94 versi on.
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t hat shaking his son posed an extrene risk of death, and that it
did not do so in this case. Jensen also argues that the
circunstances of this case, involving the excessive use of
disciplinary force, are insufficiently aggravated to neet the
definition of "utter disregard for human life.” Finally, Jensen
argues that because he called 911 as soon as he realized his son
was not breathing normally, he denonstrated enough regard for
the child s life to preclude a finding of utter disregard.

13 Both the <circuit court and the court of appeals
concluded that the test for determining utter disregard for
human life is an objective test that focuses on what a
reasonable person in simlar circunstances would have known.
Both lower courts found the evidence sufficient to show utter
disregard for human life under the objective test. We agree
and hold that the standard for utter disregard for human life is
an objective one and that the State put in sufficient evidence
to prove utter disregard in this case.

14 The undisputed facts are as follows. C.D., the
victim is the non-marital son of the defendant and Darl ene D.
He was born Septenber 14, 1996. Shortly after Darlene discovered
she was pregnant, she called Jensen to tell himthat he was the
f at her. Jensen wanted nothing to do with the child. However,
when Darlene called him again a few weeks after the baby's
birth, Jensen expressed a tentative interest in assum ng sone of
the responsibilities of fatherhood.

15 Jensen began seeing his son periodically, and Darlene

taught him how to care for the child. She told him that the
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baby was fragile and needed help holding his head up because his
neck was weak. Jensen cared for the baby wthout Darlene's
supervision on several occasions, including at |east one
instance in which the baby stayed overnight at Jensen's
apart ment .

16 On Novenber 22, 1996, the evening of the crine, C D
was ten weeks old and wei ghed approximately 12 pounds. Dar | ene
left him at Jensen's apartnment overnight. At around 4:30 a.m
on Novenber 23, the baby woke up and began to cry. Jensen tried
feeding him but he refused the bottle and continued crying.
Jensen testified that the crying was |like a siren and was
driving him "nuts" and making him angry. Jensen testified that
he lost his tenper and began yelling at the baby. He then
grabbed the baby and shook him vigorously seven to 15 tines.
Jensen testified that he saw the baby's head repeatedly snap
forward and hit his chest and then snap back, but he continued
shaki ng hi m anyway. Jensen stopped only when the baby suddenly
stopped crying. Jensen testified that he then noticed his son
was having trouble breathing, waited about 30 seconds, and
cal l ed 911.

M7 Here is what he told the 911 operator:

| just had an accident with ny son. He's just barely

over 2 nonths ol d. I was comng out for a nighttine
changing and that, and | tripped over the phone cord.
We both went down. | held him close to ne. He's
breathing and that still, its just, | don't know, |'m

not real sure that he's 100% okay.
A police car and an anbulance were dispatched to Jensen's

apart nment. Jensen told the same story to the police officer,
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and also remarked that he hoped the baby's neck had not been
i njured.

18 The baby was taken by anbulance to the hospital and
barely survived the incident. According to Dr. WIIliam Perl off,
the treating physician, the baby was having difficulty breathing
and had very | ow bl ood pressure when he arrived at the hospital.
Perl of f di scovered extensive bleeding behind the baby's eyes,
and a CAT scan reveal ed severe cranial bleeding. Dr. Perloff
al so noted that the baby's "soft spot" had beconme hard because
of the extrenely high pressure in his brain. Dr. Perloff
testified that the baby's injuries were simlar in severity to
those he mght have incurred in a fall from a third-story
wi ndow.

19 Jensen repeated his story about tripping over a
tel ephone cord to Dr. Perloff, who recognized it as inconsistent
with the severity of the baby's injuries. In the doctor's view,
the injuries were consistent with Shaken Infant Syndrone, a form
of nonaccidental trauma. \Wile the baby was still in intensive
care, Jensen fled to Florida, where he was apprehended several
nonths later after a confidential informant turned himin. C D
suffered profound, permanent injuries as a result of the attack,
and is now blind, retarded, unable to wal k and requires constant
care.

110 Jensen was charged with first-degree reckless injury
under Ws. Stat. 8§ 940.23(1). He waived his right to a jury
trial, and a bench trial was held in the Grcuit Court for Dane

County before the Honorable Patrick J. Fiedler. The defense
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stipulated to nmuch of the case, so that the only issue at tria
was whet her the defendant acted wth "utter disregard for human
life."? The circuit court, after carefully considering a |arge
body of case |law, applied an objective test and concl uded that
any reasonable person would have recognized the danger of an
adult male in his late twenties violently shaking a ten-week-old
infant in a fit of anger. Jensen was sentenced to 16 years in
prison.

11 Jensen appealed, arguing that the State was required
to prove his subjective awareness that shaking his son posed an
extreme risk of killing himin order to prove utter disregard
for human life. The court of appeals upheld the conviction,

al so applying an objective test. State v. Jensen, No. 98-3175-

CR, unpublished slip op. at 5-6 (Septenber 2, 1999). The court
concluded that it was not what Jensen knew, "but what a
reasonable person in Jensen's position is presuned to have
known" in determining the "utter disregard" elenent. Id. at 7.
The ~court found the evidence sufficient to support the
conviction under this objective test. 1d. at 8.

12 This case presents a question of statutory

interpretation, which we review de novo. State v. Bodoh, 226

Ws. 2d 718, 724, 595 N wW2d 330 (1999). Qur objective is to

discern the intent of the legislature by relying on the plain

2 The elements of first-degree reckless injury are 1) the
def endant caused great bodily harm to another human being, 2) by
crimnally reckless conduct, and 3) wunder circunstances which
show utter disregard for human life. Ws Jl—rimnal 1250; Ws.
Stat. 8§ 940.23(1).
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| anguage of the statute when possible and exami ning |egislative
history and statutory objectives if there is anbiguity. Id.

13 Jensen argues that the |ower courts inproperly applied
an objective test to determne whether he acted wth wutter
disregard for human life under Ws. Stat. 8§ 940.23. Jensen
asserts that "utter disregard for human life" refers to a
subj ective, conscious disregard of an extrene risk of death,
whi ch the State has not proven here.

114 We first turn to the Ilanguage of the statute.

W sconsin Stat. 8 940. 23 provides:

940. 23  Reckl ess injury. (1) Fi rst-degree
reckless injury. Whoever recklessly causes great
bodily harm to another human being under circunstances
whi ch show utter disregard for human |ife is guilty of
a Cass C fel ony.

(2) Second-degree reckless injury. Whoever
reckl essly causes great bodily harm to another human
being is guilty of a Class D fel ony.

115 Wsconsin Stat. 8§ 939.24 provides the definition of
crimnal recklessness, the required nental state for reckless

injury under Ws. Stat. § 940. 23:

939.24 Crim nal Reckl essness. (1) In this
section, "crimnal recklessness”" neans that the actor
creates an unreasonable and substantial risk of death
or great bodily harm to another human being and the
actor is aware of that risk.

(2) Except as provided in ss. 940.285, 940.29 and
940.295, if crimnal recklessness is an elenent of a
crime in chs. 939 to 951, the recklessness is
indicated by the term"reckless" or "recklessly."

The acconpanying Judicial Council Note explains that crimnal

reckl essness requires both the creation of an objectively risky
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situation (risk of death or great bodily harn), and also the
actor's subjective awareness of that risk. Judi ci al Counci
Comm ttee Note, 1988, § 939.24, Stats.

116 Jensen contends that utter disregard is essentially a

part of the subjective nental state%the nens rea%of this crine,

whi ch nust be proven on the basis of a subjective standard. W
di sagr ee. According to the plain |anguage of the statute,

crimnal recklessness is the nens rea of this crinme, possessing

both subjective and objective conponents, as noted above.
"Utter disregard for human life" is a separate el enent which, if
the circunstances of the crine show it to be present, aggravates
second-degree reckless injury to first-degree reckless injury.
117 Although "utter disregard for human life" clearly has
sonething to do with nental state, it is not a sub-part of the
intent element of this crinme, and, as such, need not be
subj ectively proven. It can be (and often is) proven by
evidence relating to the defendant's subjective state of m nd¥%by
the defendant's statenents, for exanple, before, during and
after the crine. But it can also be established by evidence of
hei ghtened risk, because of special vulnerabilities of the
victim for exanple, or evidence of a particularly obvious,
potentially |ethal danger. However it is proven, the elenent of
utter disregard for human |life is neasured objectively, on the
basis of what a reasonable person in the defendant's position
woul d have known. | f proven, the offender is considered nore
cul pabl e because the conduct, according to the standards

observed by the great mass of mankind, went beyond sinple
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crimnal recklessness to enconpass sonething that, although
falling short of an intentional crinme, still deserves to be
treated nore seriously under the | aw and puni shed nore severely.
18 This interpretation of the "utter disregard"” elenent
is consistent with previous interpretations of the "depraved
m nd" elenment that it replaced. Wsconsin's hom cide statutes
were revised by 1987 Ws. Act 399 as part of a project

undertaken by the Wsconsin Judicial Council. State v. Blair,

164 Ws. 2d 64, 69, 473 NW2d 566 (Ct. App. 1991). As part of
the revision, the Judici al Counci | inserted the utter
di sregard" elenment into first-degree reckless homcide, Ws.
Stat. 8§ 940.02, first-degree reckless injury, Ws. Stat.
8§ 940.23, and first-degree recklessly endangering safety, Ws.
Stat. § 941.30. 1987 Ws. Act 399.

119 The Judicial Council Conmttee Note to Ws. Stat.
8§ 940.02 explains that the "utter disregard" elenent was
intended to codify prior judicial interpretations of "conduct
evincing a depraved mnd, regardless of life." Judicial Council

Committee Note, 1988, § 940.02, Stats. (citing State v. Dol an,

44 Ws. 2d 68, 170 N.W2d 822 (1969); State v. Wso, 60 Ws. 2d

404, 210 N.W2d 442 (1973)); see also Ws JI-Crimnal 1250
Comment 6 (jury instructions for first-degree reckless injury).
Ws JI-Crimnal 1000 also explains that the "utter disregard"
elemrent was intended to "replace 'conduct evincing a depraved
m nd, regardless of human life' with terns that are nore easily
understood" but that "[n]o change in neaning of the basic

concept was intended [enphasis added]."
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20 The repl acenent of "depraved m nd, regardl ess of human
l[ife" wth "utter disregard for human Ilife" in Ws. Stat.
88 940.02, 940.23, and 941.30 was acconplished in the sane
statutory enactnent. When statutes are enacted together and

concern the sane subject matter, they are considered in pari

materia and mnust be construed together and harnonized if

possi bl e. State v. Wachsnuth, 73 Ws. 2d 318, 325, 243 N w2ad

410 (1976).

121 In Wso, the "depraved mnd" element which "utter
di sregard” replaced was expressly held to be subject to an
obj ective standard of proof. Wso, 60 Ws. 2d at 411. |n Wso,
the victim had attenpted to start a fight with the defendant.
Id. at 407. Weso initially resisted, but then pulled out a
pocketknife, swinging it at the victim and striking himin the
face. 1d. Wso then warned the victimto stop fighting or he
woul d Kkill him Id. In determning whether Wso "evinced a

depraved m nd," we stated:

It is not necessary that the proof show a depraved
mnd in fact in the accused; it is sufficient that the
conduct of the accused evinces or shows a state of
m nd which is generally considered by mankind to be a
depraved m nd.

Id. at 411. (enphasis added). Wso also nade it clear that "the
qualities of the act as immnently dangerous and evincing a
depraved mnd regardless of human |life are to be found in the
act itself and the circunstances of its conmm ssion." ld. at

4009.
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22 The court of appeals, relying on Wso, has already
adopted and applied this objective standard in a case very

simlar to this one, State v. Edmunds, 229 Ws. 2d 67, 598

N.W2d 290 (C. App. 1999). In Ednunds, the defendant was
convicted of first-degree reckless hom cide, W' s. St at .
8§ 940.02, after a seven-nonth-old infant in her care died from
"shaken baby syndrone." Edmunds argued that the evidence was
insufficient to prove the "utter disregard" elenent because
there was no proof that the defendant knew that shaking the baby
woul d kill her. Id. at 77. The court of appeals, citing Wso,
applied an objective standard and determned that t he
defendant's conduct showed utter disregard for human life. 1d.
at 77-78.

123 Therefore, based wupon the plain [|anguage of the
statute, as well as the case |law construing parallel predecessor
statutes, the lower courts were correct to apply an objective
standard to the evaluation of the "utter disregard for human
life" element of this crine. The answer to the next
questi on¥whet her the evidence was sufficient to convict based
upon this objective standard¥is determned on the basis of a
highly deferential test. W may not reverse unless the evidence
is so insufficient in probative value and force that as a matter

of law, no reasonable factfinder could have determned guilt

beyond a reasonable doubt. State v. Poellinger, 153 Ws. 2d
493, 501, 451 N.W2d 752 (1990). 1In applying this test, we view
the evidence in the |ight nost favorable to the conviction. |d.

10
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124 In evaluating the proof of utter disregard for human
life, the factfinder is to consider "all the factors relating to
the conduct . . . includ[ing] . . . what the defendant was
doi ng; why he was doing it; how dangerous the conduct was; how
obvi ous the danger was and whet her the conduct showed any regard
for human life." Ws JI—Crimnal, 1250. I n Ednunds, the court

of appeals put it this way:

In conducting such an exam nation, we consider the type of

act, its nature, why the perpetrator acted as he/she did,
the extent of the victims injuries and the degree of force
that was required to cause those injuries. W also
consi der t he type of victim t he victims age,
vul nerability, fragility, and relationship to t he

perpetrator. And finally, we consider whether the totality
of the circunstances showed any regard for the victims
life.

Ednunds, 229 Ws. 2d at 77 (citation omtted).

25 Here, the <circuit court carefully -evaluated the
totality of the circunstances: the victim of the attack was a
12- pound, ten-week-old baby, while the defendant was an adult
male in his twenties; the defendant acted in a "fit of anger”
over the baby's crying; the defendant vigorously shook the baby
and watched his head snap forward and back repeatedly and stil
continued; the defendant did not stop until the baby stopped
crying and started gasping for breath; the child suffered severe
trauma, the equivalent of being dropped from a third-floor
wi ndow, and sustained pernmanent brain damage and blindness. The
special wvulnerability of the wvictim the violence of the
defendant's act, the great disparity in their respective sizes,

t he obviousness of the risk and the severity of the victins

11
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injuries all support the <circuit court's finding of utter
disregard for human Ilife. Renmenber that the defendant
stipulated to crimnal recklessness, thereby conceding that his
conduct created a substantial risk of death or great bodily
harm and that he was aware of the risk. The evidence here was
sufficient to support the defendant's conviction of the nore
aggravated formof the reckless injury offense.

26 Jensen cites Seidler v. State, 64 Ws. 2d 456, 219

N.W2d 320 (1974), for the proposition that episodes of
excessive use of disciplinary force ordinarily are not of such a
character as to constitute utter disregard for human Ilife.
Seidler involved a babysitter who, angry that a two-year-old
child in his care had soiled herself, threw her forcefully into
a bedroomin the direction of the bed. The child hit the bed's
nmet al frame and suffered severe internal injuries that
eventually led to her death. This court reversed the
defendant's conviction for second-degree "depraved m nd" nurder,
finding insufficient evidence.

127 Seidler focused on whether the defendant's conduct was
"imm nently dangerous,"” but also briefly addressed the "depraved
m nd" questi on. The court determned that the defendant's
conduct was not immnently dangerous and did not evince a
depraved m nd, given the distance between the door and the bed,
the lack of evidence that the sitter had hurled the child
directly into a particularly unyielding part of the bed, and the
overall ~context of the crine. ld. at 463-66. The court

catal ogued a nunber of second-degree "depraved m nd" nurder

12
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cases¥st abbi ngs, shootings, bonbings¥%and essentially concluded
that the defendant's conduct was so significantly different in
substance and degree as to warrant reversal. Id.

128 Seidler did not, of course, establish any different
standard for proof for the "depraved mnd" (now "utter
disregard”) elenent in the context of cases involving the use of
excessive parental (or parental substitute) disciplinary force.

Nor did it establish a rule of law that these sorts of cases
can never or even rarely be aggravated enough to neet the
definition in the statute. W see no reason to establish such a
rule now. In any event, it is difficult to characterize the
violent shaking of a helpless, dependent, ten-week-old as
"discipline." W cannot realistically envision that a baby of
this age can acconplish anything so offensive as to warrant the
type of assault inflicted by the defendant.

129 Certainly, a "shaken baby" reckless injury case is
different from one arising out of a drive-by shooting, for
exanple, or a bar fight, but we think prosecutors, defense
attorneys, trial judges and juries can appropriately sort out
and deal with such differences w thout categorical rules being
laid down by appellate courts on sufficiency of the evidence
chal | enges. W do not reverse unless the evidence is so
insufficient that no reasonable factfinder could convict beyond
a reasonabl e doubt, and by this standard of review, the evidence
here is sufficient to support the conviction.

130 Finally, Jensen argues that his call to 911

denonstrates enough regard for his son's life to preclude a

13
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finding of utter disregard, citing Wagner v. State, 76 Ws. 2d

30, 250 N.w2d 331 (1977), and Balistreri v. State, 83 Ws. 2d

440, 265 N W2d 290 (1978). Wagner and Balistreri are
di sti ngui shabl e, however, because both cases involved situations
in which the defendant took neasures to avoid injury before the
fact. In Wagner, 76 Ws. 2d at 33, the defendant was drag

racing on a main downtown street when he hit and killed a

pedestri an. However, just before striking the pedestrian,
Wagner swerved his car. He was convicted of second-degree
mur der . W reversed, concluding that the defendant's conduct

did not evince a depraved m nd because he took sone neasure to
avoid striking the victim Id. at 47.

31 In Balistreri, 83 Ws. 2d at 452, the defendant was
involved in a high speed chase with police through the streets
of downtown M | waukee during rush hour. During the course of
the chase the defendant ran several red lights and traveled the
wong direction down one-way streets. |d. at 452-53. The chase
ended when the defendant crashed into another car. W concl uded
that Balistreri's conduct did not evince a depraved m nd because
of undisputed evidence that Balistreri turned on his headlights
during the chase, swerved to avoid hitting a squad car, honked
his horn and braked to avoid the collision. 1d. at 457.

132 The defendants in both of these cases attenpted,
however ineffectively, to avoid inflicting the injury before or
during the crine. Here, Jensen's act in mtigation¥%his 911
cal | %scanme after his assault upon his son was conpleted. After-

the-fact regard for human |ife does not negate "utter disregard”

14
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ot herwi se established by the circunstances before and during the
crinme. It may be considered by the factfinder as a part of the
total factual picture, but it does not operate to preclude a
finding of utter disregard for human |ife.

133 We hold, therefore, that the standard for evaluating
proof of the "utter disregard for human life" elenent in Ws.
Stat. 8§ 940.23 is an objective or reasonable person standard,
and that the evidence in this case was sufficient to neet that
standard. Accordingly, we affirm

By the Court.—JFhe decision of the court of appeals is

af firned.

15
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